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Introduction
The Hospital Foundations Act 2018 (the Act) was assented to on 29 March 2018.  The Act repeals the Hospitals Foundations Act 1982 (repealed Act) and replaces it with contemporary legislation.  The Act removes unnecessary prescription and duplication with other legislative requirements, providing a modern and streamlined approach to the establishment and regulation of hospital foundations. The Act commences on 1 July 2018.

This explanatory document is designed to provide an overview to hospital foundations and Hospital and Health Services (HHSs) of the provisions in the Act dealing with establishing a foundation and other governance matters.

Establishing a new foundation
The process for applying to establish a new foundation has not altered significantly compared to the repealed Act, although the Act modernises the process by enabling any person to make an application and removing any financial threshold requirement.
An application to the Minister is still required to establish a foundation.
  The application needs to include the objects for which the foundation will hold and manage property and the name of the proposed associated HHS.

The Minister can request additional information necessary to decide the application.
  When considering the application, the Minister may have regard to:

· the financial standing of the applicant

· whether the stated objects of the foundation are consistent with the objects set out in section 7 of the Act

· whether the applicant has sufficient understanding of legislation applying to foundations

· other matters the Minister considers appropriate.

The Minister is required to give the applicant notice of the decision as soon as practicable.
Objects of foundation

The objects for which a foundation may hold or manage property are as follows:

· to support, improve or promote an existing public sector hospital, public sector health service facility or public sector health service

· to support or promote a proposed public sector hospital, public sector health service facility or public sector health service

· to give financial support for the education, training or development of the employees of a HHS or persons working as volunteers for a HHS

· to give financial support for persons studying or teaching medical or health science, allied health or health administration

· to give financial support for research in medical or health science or to promote the results of that research

· to do anything else that is likely to support, improve or promote public health.

These objects have been streamlined and modernised but remain consistent with the intent of the previous objects under the repealed Act.

Status and powers of foundations 

Following the application and approval process, a foundation is established by regulation and is a body corporate.
  This is similar to the arrangement under the repealed legislation.

A foundation has all the powers of an individual and may for example:

· enter into contracts and agreements

· establish and administer trust funds

· appoint a person to manage all or part of its funds

· do anything else necessary or convenient to be done in performing its functions or exercising its powers.

Public register of foundations

The chief executive is still required to keep a register of foundations but is also now required to publish this register on the Department’s website.
  The register must contain the:

· foundation name

· establishment date of the foundation

· name of the associated HHS

· name of the existing or proposed public sector hospital, health service facility or health service, where applicable

· current registered objects of the foundation.

Boards

Establishment and functions of a Board

The repealed Act did not explicitly provide for a foundation ‘board’.  The Act now clearly provides that a board is established as the governing body of the foundation.

The functions of the board are to:

· manage the foundation generally

· ensure the foundation pursues its registered objects effectively and efficiently

· set strategies and policies for the management of property held by the foundation.

The inclusion of specific provisions relating to foundation boards better reflects the existing structure of foundations in practice.
Board membership 

A foundation must have:

· at least 6 persons recommended by the Minister

· 1 person who is the chairperson of the associated Hospital and Health Board (HHB) or a member of the relevant HHB nominated by the chairperson.
  
All board members, apart from the HHB chairperson, must be appointed by the Governor in Council on the Minister’s recommendation.
  
Prior to recommending a person for appointment to the board, the Minister is required to consult with the chairperson of the HHB for the foundation’s associated HHS.
Unlike under the repealed Act, there are no specific membership requirements under the Act.  Instead, the Minister in recommending a person for appointment to a foundation board may have regard to the person’s:

· understanding, or ability to rapidly acquire a sufficient understanding, of the legislation applying to a foundation; and

· skills, experience or expertise in matters relevant or necessary to support the board in performing its functions.  For example, expertise in business or financial management, marketing, communications, health or law.

Chairperson and deputy chairperson

The Chairperson of a foundation board is the member appointed by the Governor in Council as the chairperson.
  The members of a foundation board must appoint another member as the deputy chairperson.

The deputy chairperson is required to act as chairperson during a vacancy in the office of chairperson and during all periods when the chairperson is absent from duty or can not perform the functions of the office, for another reason.

Term of appointment

Members are still appointed for a term of five years, other than the chairperson of the HHB (or nominee).
 However, to ensure business continuity for foundations where delays arise in appointment or reappointment processes, a board member now continues as a board member after their term expires until a successor is appointed to the position.
Fees and allowance

There is no entitlement for board members to be remunerated under the Act.  However, in accordance with whole of government policy, members are eligible to be reimbursed for reasonable out-of-pocket expenses.
Disqualification 

A person is disqualified from becoming a member if the person:

· has a conviction, other than a spent conviction for an indictable offence

· does not consent to the chief executive requesting a report about the person’s criminal history

· is insolvent under administration

· is disqualified from managing corporations because of the Corporations Act, part 2D.6

· is employed by the foundation.
Removal of a board member

The Governor in Council may remove a member from office, at any time, if the member:

· has a conviction, other than a spent conviction for an indictable offence

· is insolvent under administration

· is disqualified from managing corporations because of the Corporations Act, part 2D.6

· is employed by the foundation.

· the member consented to the borrowing of an amount that the foundation is not lawfully authorised to borrow under the Statutory Bodies Financial Arrangements Act 1982
· the Minister recommends the removal because the Minister is satisfied the member:
· has not acted impartially and in the interest of the foundation in performing the member’s functions

· is incapable of performing the member’s functions

· has neglected the member’s functions or performed the member’s functions incompetently

· has displayed inappropriate or improper conduct in a private capacity that reflects adversely on the board or foundation

· has been absent from 3 consecutive meetings of the board without the board’s permission and without reasonable excuse.

Notice of conviction of an indictable offence

If a member is convicted of an indictable offence, the member must immediately give notice of the conviction to the chief executive.
  The notice must include:

· the existence of the conviction

· details adequate to identify the offence

· when the offence was committed

· the sentence imposed on the person.

It is an offence for a board member to fail to disclose changes in criminal history information during their term of appointment, unless they have a reasonable excuse.

Members’ protections

Foundation board members are protected from civil liability where they have acted honestly and without negligence.

Staffing arrangements

Managing Executive Officer

A foundation must employ a managing executive officer.
  This is a person who is the most senior officer (however called) of the foundation who manages the day-to-day operation of the foundation.  Foundations use different terms to describe this position, for example, chief executive officer or general manager.  It is likely that each foundation already has such an officer employed.  If not, the foundation should take steps to employ a managing executive officer.
Employment of staff

A foundation may employ other staff it considers appropriate to perform its functions and exercise its powers.
  A member of the foundation staff is to be paid the remuneration and allowances decided by the foundation.  Staff members are employed under the Act, not the Public Service Act 2008.

Alternative staffing arrangements

A foundation is still able to arrange with the chief executive of the foundation’s associated HHS for the services of employees of the HHS to be made available to the relevant foundation.  However, that employee:
· continues to be a HHS employee engaged on the same terms and conditions that applied prior to the employee’s services being made available to the foundation

· is taken to be a member of the foundation’s staff while the employee’s services are made available to the foundation.

Foundations do not remunerate employees of the associated HHS whose services are made available to the foundation.
Relationship between a foundation and its associated HHS

Each foundation must nominate a single HHS with which the foundation is associated.  A foundation is required to perform its functions in association with a HHS.
  This HHS will have a representative on the board of the foundation (either the HHB chairperson or their nominee).
The HHS may choose to inform the foundation of any needs or priorities of the HHS.  If the HHS does so, the foundation must have regard to these priorities in performing its functions.  However, the foundation may consider other matters in performing its functions.
  The intent of this provision is to ensure that a foundation has due regard to the priorities of its associated HHS while still maintaining independence and control over how it achieves its objects.

A foundation may still use the associated HHS’s premises, office and equipment owned or used by the HHS in performing its functions, with the agreement of the health service chief executive.

Oversight

The Act now includes additional provisions to ensure the Minister has appropriate oversight where there are concerns about a foundation’s governance or financial viability.
Notice by Board of matters affecting foundation 

The board of a foundation is required to advise the Minister of a matter that raises a significant concern about:

· The financial viability of the foundation; or

· The administration or management of the foundation.
The board must give the notice to the Minister immediately after it becomes aware of the matter.

Request by Minister for relevant information or documents

The Minister can request information or documents from a foundation if the Minister has a concern about the foundation’s:

· financial viability; or 

· administration or management.

The Minister will consult with the foundation’s board prior to making the request for information or documents, unless there are exceptional circumstances.

The board of a foundation is required to comply with the request.

Removal of all board members

The Governor in Council may remove all members of a board on the recommendation of the Minister.
  

Before making a recommendation, the Minister must be satisfied that it is in the public interest to do so having regard to the Minister’s consideration of the financial viability of the foundation or the administration or management of the foundation.

Appointment of administrator

An administrator may be appointed if the members of the board are removed by the Governor in Council or at any other time there are no members of a board.
  The appointment of the administrator is made on the recommendation of the Minister.

Removal from register and dissolution of foundations

A foundation may apply to the Minister for its entry in the register to be removed.
  The Governor in Council may by gazette notice order that the entry for the foundation be removed from the register either:

· because of an application made by the foundation; or

· if the Governor in Council is satisfied the foundation should be dissolved.

If a foundation’s entry in the register has been removed, the foundation may be dissolved by regulation.
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